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Council on Environmental Quality Regulations
for Implementing the Procedural Provisions of the National Environmental Policy Act

SUBCHAPTER A—NATIONAL ENVIRONMENTAL POLICY ACT
IMPLEMENTING REGULATIONS

PART 1500—PURPOSE; AND POLICY-AND-MANDATE

Sec.

1500.1 Purpose_and policy.

1500.2 [Reserved]Peliey-

1500.3 NEPA complianceMandate.
1500.4 Reducing paperwork.
1500.5 Reducing delay.

1500.6 Agency authority.

Authority: 42 U.S.C. 4321-4347;NEPAthe-Environmental Quality tmprovement-Actof

1978 asamended (42 U.S.C. 4371-4375; etseq)-sec—309-of the-Clean-Al-Act—as-amended-
{42 U.S.C. 7609;}and E.O. 11514, 35 FR 4247, 3 CFR, 1966-1970, Comp., p. 902Ma¥-5--

1970, as amended by E.O. 11991, 42 FR 26967, 3 CFR, 1977 Comp., p. 123May-241977);
and E.O. 13807, 82 FR 40463, 3 CFR, 2017, Comp., p. 369.

§ 1500.1 Purpose_and policy.

(@) The National Environmental Policy Act (NEPA) is a procedural statute intended to
ensure Federal agencies consider the environmental impacts of their actions in the decision-
making processour basic national charter for protection of the environment. 1t estabhishes
pohieysets-goals{sSection 101 of NEPA establishes the national environmental policy of the
Federal Government to use all practicable means and measures to foster and promote the
general welfare, create and maintain conditions under which man and nature can exist in
productive harmony, and fulfill the social, economic, and other requirements of present and
future generations of Americans);and-provides-means{section-102)-forcarrying-outthe-
pohiey. Section 102(2) of NEPA establishes the procedural requirements to carry out the
policy stated in section 101 of NEPA. In particular, it requires Federal agencies to provide a
detailed statement on proposals for major Federal actions significantly affecting the quality of

the human environmenteentains—action-forcing™provisions-to-make-sure-thatfederal-agencies
act-according-to-the-letterand-spiritofthe-Act. The purpose and function of NEPA is satisfied

if Federal agencies have considered relevant environmental information, and the public has
been informed regarding the decision-making process. NEPA does not mandate particular

results or substantive outcomesregutations-thatfollow-implementsection102(2). NEPA’s

purpose is not to generate paperwork or litigation, —even-excelentpaperwork—>but to
provide for mformed deC|S|on maklnq and foster excellent action. —?he#—p&rpesem%eu—

(b) The requlations in this subchapter implement section 102(2) of NEPA. They provide

direction to Federal agencies to determine what actions are subject to NEPA’s procedural
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requirements and the level of NEPA review where applicable. The regulations in this
subchapter are intended to ensure that relevant environmental information is identified and
considered early in the process in order to ensure informed decision making by Federal
agencies. The regulations in this subchapter are also intended to ensure that Federal agencies

conduct environmental reviews in a coordinated, consistent, predictable and timely manner,
and to reduce unnecessary burdens and delays. Finally, the regulations in this subchapter

promote concurrent environmental reviews to ensure timely and efficient decision
makingNEPA-procedures-m insure-that-environmental-information-is-available
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§ 1500.3 NEPA complianceMandate.
(a) Mandate. Parts-1500-through-1508-ofthis-title-provideregulationsThis subchapter is

applicable to and binding on all Federal agencies for implementing the procedural provisions
of the National Environmental Policy Act of 1969, as amended (Pub. L. 91-190, 42 U.S.C.
4321 et seq.) (NEPA or the Act), except where compliance would be inconsistent with other
statutory requirements. These regulations_in this subchapter are issued pursuant to NEPA; the
Environmental Quality Improvement Act of 1970, as amended (Pub. L. 91-224, 42 U.S.C.
4371 et seq.); section 309 of the Clean Air Act, as amended (42 U.S.C. 7609);-and Executive
Order 11514, Protection and Enhancement of Environmental Quality (March 5, 1970), as
amended by Executive Order 11991, Relating to the Protection and Enhancement of
Environmental Quality (May 24, 1977); and Executive Order 13807, Establishing Discipline
and Accountability in the Environmental Review and Permitting Process for Infrastructure

Projects (August 15, 2017). Fheseregulations—untikethe predecesser-guidehnes—are-not

confined-to-sec—102(2{C){environmentampact statements)—The regulations in this
subchapter apply to the whole of section 102(2) of NEPA. The provisions of the Act and of-

these regulations in this subchapter must be read together as a whole n-erderto comply with

the-spirit-and-letter-of-the law.

(b) Exhaustion. (1) To ensure informed decision making and reduce delays, agencies shall
include a request for comments on potential alternatives and impacts, and identification of any
relevant information, studies, or analyses of any kind concerning impacts affecting the quality
of the human environment in the notice of intent to prepare an environmental impact
statement (§ 1501.9(d)(7) of this chapter).

(2) The draft and final environmental impact statements shall include a summary of all
alternatives, information, and analyses submitted by State, Tribal, and local governments and
other public commenters for consideration by the lead and cooperating agencies in developing
the draft and final environmental impact statements (8 1502.17 of this chapter).

(3) For consideration by the lead and cooperating agencies, State, Tribal, and local
governments and other public commenters must submit comments within the comment
periods provided, and comments shall be as specific as possible (§8 1503.1 and 1503.3 of this
chapter). Comments or objections of any kind not submitted, including those based on
submitted alternatives, information, and analyses, shall be forfeited as unexhausted.

(4) Informed by the submitted alternatives, information, and analyses, including the
summary in the final environmental impact statement (§ 1502.17 of this chapter) and the
agency’s response to comments in the final environmental impact statement (8§ 1503.4 of this
chapter), together with any other material in the record that he or she determines relevant, the
decision maker shall certify in the record of decision that the agency considered all of the
alternatives, information, and analyses, and objections submitted by States, Tribal, and local
governments and other public commenters for consideration by the lead and cooperating
agencies in developing the environmental impact statement (§ 1505.2(b) of this chapter).

(c) Review of NEPA compliance. It is the Council’s intention that judicial review of
agency compliance with these regulations_in this subchapter not occur before an agency has

|ssued the record of deC|S|onmed4he4maLen¥wenmeMaHmpaepsta$emen{—ephas—made-&
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environment); or takens other final agency action-thatwill-result-in-irreparable-injury. It is the

Council’s intention that any allegation of noncompliance with NEPA and the regulations in
this subchapter should be resolved as expeditiously as possible. Consistent with their organic
statutes, and as part of implementing the exhaustion provisions in paragraph (b) of this
section, agencies may structure their procedures to include an appropriate bond or other
security requirement.

(d) Remedies. Harm from the failure to comply with NEPA can be remedied by
compliance with NEPA'’s procedural requirements as interpreted in the requlations in this
subchapter. It is the Council’s intention that the requlations in this subchapter create no
presumption that violation of NEPA is a basis for injunctive relief or for a finding of
irreparable harm. The regulations in this subchapter do not create a cause of action or right of

action for violation of NEPA, which contains no such cause of action or right of action. Itis
the Council’s intention that any actions to review, enjoin, stay, vacate, or otherwise alter an
agency decision on the basis of an alleged NEPA violation be raised as soon as practicable
after final agency action to avoid or minimize any costs to agencies, applicants, or any
affected third parties. Furthermere—ilt is also the Council’s intention that minor, non-
substantive errors that have no effect on agency decision making shall be considered harmless

and shall not invalidate an agencyany-trivial-vielation-of these regulations-net-giverise-to-any-
independent-cause-of action.

(e) Severability. The sections of this subchapter are separate and severable from one
another. If any section or portion therein is stayed or determined to be invalid, or the
applicability of any section to any person or entity is held invalid, it is the Council’s intention
that the validity of the remainder of those parts shall not be affected, with the remaining
sections to continue in effect.

§ 1500.4 Reducing paperwork.
Agencies shall reduce excessive paperwork by:

(ap) Using categorical exclusions to define categories of actions that normallywhich do
not individually-or cumulatively-have a significant effect on the human environment and
whichare therefore do notexemptfrom requirementsto preparatione of an environmental

impact statement (8§ 15018.4 of this chapter).

(bg) Using a finding of no significant impact when an action not otherwise excluded will
not have a significant effect on the human environment and is-therefore does notexemptfrom
requirementsto preparatione of an environmental impact statement (§ 15018.613 of this

chapter).

(ca) Reducing the length of environmental documentsimpactstatements{8-1502.2(¢)); by
means such as setmeeting appropriate page limits (88 1501.57(fb)(2) and 1502.7 of this

chapter).

(db) Preparing analytic and conciseratherthan-eneyclopedie environmental impact
statements (8§ 1502.2¢z} of this chapter).

(ee) Discussing only briefly issues other than significant ones (8 1502.2(b) of this chapter).
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(fd) Writing environmental impact statements in plain language (8 1502.8 of this chapter).

(ge) Following a clear format for environmental impact statements (§ 1502.10 of this
chapter).

(h¥) Emphasizing the portions of the environmental impact statement that are useful to
decision_makers and the public (e.g., 88§ 1502.14 and 1502.15 of this chapter) and reducing
emphasis on background material (§ 1502.16 of this chapter).

(ig) Using the scoping process, not only to identify significant environmental issues
deserving of study, but also to deemphasize insignificant issues, narrowing the scope of the
environmental impact statement process accordingly (8 1501.9% of this chapter).

(jh) Summarizing the environmental impact statement (8§ 1502.12 of this chapter)-ane-

(k#) Using programmatic, policy, or plan environmental impact statements and tiering
from statements of broad scope to those of narrower scope, to eliminate repetitive discussions
of the same issues (88 1501.11 and 1502.4 of this chapterand-1502.20).

(1§) Incorporating by reference (8 15012.122 of this chapter).

(mk) Integrating NEPA requirements with other environmental review and consultation
requirements (8 1502.245 of this chapter).

(n}) Requiring comments to be as specific as possible (§ 1503.3 of this chapter).

(om) Attaching and eietatpublishing only changes to the draft environmental impact
statement, rather than rewriting and eireulatpublishing the entire statement when changes are
minor (8 1503.4(c) of this chapter).

(pr) Eliminating duplication with State, Tribal, and local procedures, by providing for
joint preparation of environmental documents where practicable (8 1506.2 of this chapter),
and with other Federal procedures, by providing that an agency may adopt appropriate
environmental documents prepared by another agency (8 1506.3 of this chapter).

(ge) Combining environmental documents with other documents (8 1506.4 of this
chapter).
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8 1500.5 Reducing delay.
Agencies shall reduce delay by:

(ak) Using categorical exclusions to define categories of actions that normallywhich do
not individually-oreumulatively-have a significant effect on the human environment
(§.15018.4 of this chapter) and which-are-therefore do notexemptfrom requirementsto
preparatione of an environmental impact statement.

(bh Using a finding of no significant impact when an action not otherwise excluded will
not have a significant effect on the human environment (8§ 15018.613 of this chapter) and is-
therefore does notexemptfrom requirementsto preparatione of an environmental impact
statement.

(ca) Integrating the NEPA process into early planning (8§ 1501.2 of this chapter).

(db) Engaging inEmphasizing interagency cooperation before or as the environmental
assessment or environmental impact statement is prepared, rather than awaiting submission of
adversary-comments on a completed document (88 1501.76 and 1501.8 of this chapter).

(ee) +Ensuring the swift and fair resolution of lead agency disputes (8 1501.75 of this
chapter).

(fd) Using the scoping process for an early identification of what are and what are not the
real issues (8 1501.97 of this chapter).

(0e) MeetEstablishing appropriate time limits for the environmental assessment and
environmental impact statement processes (88 1501.10 of this chapter7{b}{2)}-and-1501.8).

(h¥) Preparing environmental impact statements early in the process (8 1502.5 of this
chapter).

(ig) Integrating NEPA requirements with other environmental review and consultation
requirements (8 1502.245 of this chapter).

(ir) Eliminating duplication with State, Tribal, and local procedures by providing for joint
preparation of environmental documents where practicable (8 1506.2_of this chapter); and
with other Federal procedures by providing that ar-agenciesy may jointly prepare or adopt
appropriate environmental documents prepared by another agency (8§ 1506.3 of this chapter).

(k#) Combining environmental documents with other documents (8§ 1506.4 of this chapter).

(1) Using accelerated procedures for proposals for legislation (8§ 1506.8 of this chapter).
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8 1500.6 Agency authority.

Each agency shall interpret the provisions of the Act as a supplement to its existing
authority and as a mandate to view traditienal-policies and missions in the light of the Act’s
national environmental objectives, to the extent consistent with its existing authority.
Agencies shall review their policies, procedures, and regulations accordingly and revise them
as necessary to iensure full compliance with the purposes and provisions of the Act as
interpreted by the requlations in this subchapter. The phrase “to the fullest extent possible” in
section 102 of NEPA means that each agency of the Federal Government shall comply with
that sectlon conS|stent W|th 8 1501 1 of thls chapteranles&ex%ng%%appheable%e%h&

3 ible._Nothing contained
in the requlatlons in thls subchapter IS mtended or should be construed to limit an agency’s
other authorities or legal responsibilities.

PART 1501—NEPA AND AGENCY PLANNING

Sec.

1501.1 NEPA thresholdsPurpese.

1501.2 Apply NEPA early in the process.

1501.3 Determine the appropriate level of NEPA review.\When-to-prepare-an
1501.4 Cateqgorical exclusions.

1501.5 eEnvironmental assessments.

1501.64 Findings of no significant\AWhether-to-prepare-an-environmental impact-statement.
1501.75 Lead agencies.

1501.86 Cooperating agencies.

1501.9% Scoping.

1501.108 Time limits.

15012.1120 Tiering.

15012.121 Incorporation by reference.

Authority: 42 U.S.C. 4321-4347;NEPAthe Envirenmental Quality tmprovement-Actof

1970-asamended (42 U.S.C. 4371-4375; et-seq-)-sec-309-of-the Clean-At-Actas-amended-
{42 U.S.C. 7609;)-and E.O. 11514, 35 FR 4247, 3 CFR, 1966-1970, Comp., p. 902Mar-5-

1970, as amended by E.O. 11991, 42 FR 26967, 3 CFR, 1977 Comp., p. 123May-24.1977);
and E.O. 13807, 82 FR 40463, 3 CFR, 2017, Comp., p. 369.

8 1501.1 NEPA thresholdsPurpese.

(a) In assessing whether NEPA applies or is otherwise fulfilled, Federal agencies should
determine:

(1) Whether the proposed activity or decision is expressly exempt from NEPA under
another statute;
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(2) Whether compliance with NEPA would clearly and fundamentally conflict with the
requirements of another statute;

(3) Whether compliance with NEPA would be inconsistent with Congressional intent
expressed in another statute;

(4) Whether the proposed activity or decision is a major Federal action;

(5) Whether the proposed activity or decision, in whole or in part, is a non-discretionary
action for which the agency lacks authority to consider environmental effects as part of its
decision-making process; and

(6) Whether the proposed action is an action for which another statute’s requirements
serve the function of agency compliance with the Act.

(b) Federal agencies may make determinations under this section in their agency NEPA
procedures (8§ 1507.3(d) of this chapter) or on an individual basis, as appropriate.

(1) Federal agencies may seek the Council’s assistance in making an individual
determination under this section.

(2) An agency shall consult with other Federal agencies concerning their concurrence in
statutory determinations made under this section where more than one Federal agency

administers the statute. Fhe-purpeses-of-this-part-include:

8 1501.2 Apply NEPA early in the process.

(a) Agencies shouldaH integrate the NEPA process with other planning and authorization
processes at the earliest pessireasonable time to iensure that agencies consider environmental
impacts in their planning and decisionsreflect-environmental-values, to avoid delays later in
the process, and to head off potential conflicts.

(b)- Each agency shall:
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(12) Comply with the mandate of section 102(2)(A)_of NEPA to “utilize a systematic,
interdisciplinary approach which will iensure the integrated use of the natural and social
sciences and the environmental design arts in planning and in decision_making which may
have an impact on man’s environment,” as specified by § 1507.2(a) of this chapter.

(b2) Identify environmental effects and values in adequate detail so they decision maker
can appropriately consider such effects and values alongsidebe-cempared-te economic and
technical analyses. Whenever practicable, agencies shall review and publish Eenvironmental
documents and appropriate analyses shat-be-cireulated-and-reviewed-at the same time as other
planning documents.

(3€) Study, develop, and describe appropriate alternatives to recommended courses of
action in any proposal thatwhich involves unresolved conflicts concerning alternative uses of
available resources as provided by section 102(2)(E) of NEPAthe-Act.

(4€) Provide for eases-where-actions subject to NEPA that are planned by private
applicants or other non-Federal entities before Federal involvement so that:

(i%) Policies or designated staff are available to advise potential applicants of studies or
other information foreseeably required for later Federal action.

(ii2) The Federal agency consults early with appropriate State, Tribal, and local

governmentsagencies-and-tdian-tribes and with interested private persons and organizations
when theirits-ewn involvement is reasonably foreseeable.

(iii3) The Federal agency commences its NEPA process at the earliest pessireasonable
time (88 1501.5(d) and 1502.5(b) of this chapter).

§ 1501.3 Determine the appropriate level of NEPA review.

(a) In assessing the appropriate level of NEPA review, Federal agencies should determine
whether the proposed action:

(1) Normally does not have significant effects and is categorically excluded (§ 1501.4);

(2) Is not likely to have significant effects or the significance of the effects is unknown
and is therefore appropriate for an environmental assessment (§ 1501.5); or

(3) Is likely to have significant effects and is therefore appropriate for an environmental
impact statement (part 1502 of this chapter).

(b) In considering whether the effects of the proposed action are significant, agencies shall

analyze the potentially affected environment and degree of the effects of the action. Agencies

should consider connected actions consistent with § 1501.9(e)(1).

(12) In considering the potentially affected environment, agencies should consider, as
approprlate to the speC|f|c actlon the affected areaGenféext—'Fhﬁrmeans#}aHheﬂemﬁeaneeL

natlonal) th&a#eetedrremonal th&aﬁeeted—m{e#es%s—orand th&local) and its resources, such
as listed species and designated critical habitat under the Endangered Species Actity.
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Significance varies with the setting of the proposed action. For instance, in the case of a site-

specific action, significance would usually depend only upon the effects in the local areae-
ratherthaninthe world-asa-whole.

(2) In considering the degree of the effects, agencies should consider the following, as
appropriate to the specific action:

(i)- Both short- and long-term effects-are-relevant.

(ui) Lmaaets—that—mav—be—bBoth benef|C|aI and adverse effects —A—aqmﬂeant—e#eet—mav—

(ivi0) Whether the action-threatensaEffects that would violateion-of Federal, State,

Tribal, or local law er+requirements-impeosed-forthe-protectingien-ef the environment.

8 1501.4 Cateqorical exclusions.

10
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PART 1503—COMMENTING_ON ENVIRONMENTAL IMPACT STATEMENTS

Sec.

1503.1 Inviting comments_and requesting information and analyses.
1503.2 Duty to comment.

1503.3 Specificity of comments_and information.

1503.4 Response to comments.

Authority: 42 U.S.C. 4321-4347; NERAthe Environmental- Quality- Hmprovement-Actof

1970 as-amended{42 U.S.C. 4371-4375; et-seq);-see—309-of the Clean-Air-Actas-amended-
{42 U.S.C. 7609;)and E.O. 11514, 35 FR 4247, 3 CFR, 1966-1970, Comp., p. 902Mar-5;-

1970, as amended by E.O. 11991, 42 FR 26967, 3 CER, 1977 Comp., p. 123;May-24,-1977}
and E.O. 13807, 82 FR 40463, 3 CFR, 2017, Comp., p. 369.

8 1503.1 Inviting comments_and requesting information and analyses.

(a) After preparing a draft environmental impact statement and before preparing a final
environmental impact statement the agency shall:

(1) Obtain the comments of any Federal agency thatwhieh has jurisdiction by law or
special expertise with respect to any environmental impact involved or whieh-is authorized to
develop and enforce environmental standards.

(2) Request the comments of:

(i) Appropriate State, Tribal, and local agencies thatwhich are authorized to develop and
enforce environmental standards;

(ii) State tndian tTribales, or local governments that may be affected by the proposed
actionwhen-the-effects-may-be-on-a-reservation;-and

(iii) Any agency that thatwhieh has requested thatlt recelve statements on actions of the kind
proposed . Doy, '

(iv3) Reguest-commentsfrom-tThe applicant, if any-; and

(v4) Reguest-commentsfrom-tThe public, affirmatively soliciting comments in a manner
designed to informfrem those persons or organizations who may be interested in or affected_

by the proposed action.

(3) Invite comment specifically on the submitted alternatives, information, and analyses
and the summary thereof (8§ 1502.17 of this chapter).

(b) An agency may request comments on a final environmental impact statement before
the final decision_and set a deadline for providing such comments-isfiraly-made. tr-any-case-
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() Economic and technical considerations, including the economic costs of delaying or
impeding the decision making of the agencies involved in the action.

8 1504.3 Procedure for referrals and response.
(a) A Federal agency making the referral to the Council shall:

(1) NotifyAewise the lead agency at the earliest possible time that it intends to refer a
matter to the Council unless a satisfactory agreement is reached;-

(2) Include such a notification whenever practicableadviee in the referring agency’s
comments on the environmental assessment or draft enwronmental |mpact statement—exeept

(3) Identify any essential information that is lacking and request that the lead agency make
it be-made-available at the earliest possible time-; and

(4) Send copies of the referring agency’s viewssueh-adviee to the Council.

(b) The referring agency shall deliver its referral to the Council not later than twenty-five-
£25) days after the lead agency has made the final environmental impact statement has-been-
made-available to the Environmental Protection Agency, eemmenparticipating agencies, and
the public, and in the case of an environmental assessment, no later than 25 days after the lead
agency makes it available. Except when the lead agency grants an extension of this period-has

been-granted-by-the-tead-agency, the Council will not accept a referral after that date.

(c) The referral shall consist of:

(1) A copy of the letter signed by the head of the referring agency and delivered to the lead
agency |nform|ng the Iead agency of the referral and the reasons for it; and—aneIrtceeruee»tnctgL

(2) A statement supported by factual evidence leading to the conclusion that the matter is
unsatisfactory from the standpoint of public health or welfare or environmental quality. The
statement shall:

(i) Identify any disputed material facts ir-centroversy-and incorporate (by reference if
appropriate) agreed upon facts;;

(ii) Identify any existing environmental requirements or policies thatwhich would be
violated by the matter;;

(iii) Present the reasons forwhy the referraling-agency-behievesthe-matter-is-
e

(iv) Contain a finding by the agency whether the issue raised is of national importance
because of the threat to national environmental resources or policies or for some other reason;;
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(v) Review the steps taken by the referring agency to bring its concerns to the attention of
the lead agency at the earliest possible time;; and

(vi) Give the referring agency’s recommendations as to what mitigation alternative, further
study, or other course of action (including abandonment of the matter) are necessary to
remedy the situation.

(d) Not later than twenty-five{25) days after the referral to the Council, the lead agency
may deliver a response to the Council; and the referring agency. If the lead agency requests
more time and gives assurance that the matter will not go forward in the interim, the Council
may grant an extension. The response shall:

(1) Address fully the issues raised in the referral;-

(2) Be supported by evidence and explanations, as appropriate; and-

(3) Give the lead agency’s response to the referring agency’s recommendations.

(e) tnterested-persons-{including-the-aApplicants) may providedelivertheir views in
wr|t|ng to the COUHCIl#l@WS%H-BpGFPGf—Fh@—F@fGFF&LSh%HG—bG—dEHV@Fed not later than-the-

han the response.

(f) Not later than twenty-five{25) days after receipt of both the referral and any response
or upon being informed that there will be no response (unless the lead agency agrees to a
longer time), the Council may take one or more of the following actions:

(1) Conclude that the process of referral and response has successfully resolved the
problem.

(2) Initiate discussions with the agencies with the objective of mediation with referring
and lead agencies.

(3) Held-public-meetings-or-hearings-to-oObtain additional views and information.

(4) Determine that the issue is not one of national importance and request the referring and
lead agencies to pursue their decision process.

(5) Determine that the referring and lead agenciesisste should be-further negotiated-by the

issue referring-and-lead-agencies and the issue is not appropriate for Council consideration
until one or more heads of agencies report to the Council that the agencies’ disagreements are

irreconcilable.

(6) Publish its findings and recommendations (including, where appropriate, a finding that
the submitted evidence does not support the position of an agency).

(7) When appropriate, submit the referral and the response together with the Council’s
recommendation to the President for action.

(9) The Council shall take no longer than 60 days to complete the actions specified in
paragraph (f)(2), (3), or (5) of this section.
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(h) The referral process is not intended to create any private rights of action or to be
judicially reviewable because any voluntary resolutions by the agency parties do not represent
final agency action and instead are only provisional and dependent on later consistent action

bv the actlon aqen0|esWhen4he—Fefe#aLm¥ewe&an—aene¥weqemd-by—staMe4e-b&

PART 1505—NEPA AND AGENCY DECISION_MAKING

Sec.

1505.1 [Reserved]Agency-decisionmaking-procedures:

1505.2 Record of decision in cases requiring environmental impact statements.
1505.3 Implementing the decision.

Authority: 42 U.S.C. 4321-4347;NERPAthe-Environmental Quality- tmprovement-Actof

1970, as amended (42 U.S.C. 4371-4375; et seq.), sec. 309 of the Clean Air Act, as amended-
{42 U.S.C. 7609;)}-and E.O. 11514, 35 FR 4247, 3 CFR, 1966-1970, Comp., p. 902Mar-5--

1970, as amended by E.O. 11991, 42 FR 26967, 3 CFR, 1977 Comp., p. 123May-241977);
and E.O. 13807, 82 FR 40463, 3 CFR, 2017, Comp., p. 369.

8 1505.1 [Reserved]Agency-decisionmaking-procedures:
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8 1505.2 Record of decision in cases requiring environmental impact statements.

(a) At the time of its decision (8 1506.116 of this chapter) or, if appropriate, its
recommendation to Congress, each agency shall prepare and timely publish a concise public
record of decision_or joint record of decision. The record, which each agency may be-

integrated into any other record it preparese-by-the-ageney-ineluding-that required-by- OMB-
Gireular-A—95-(Revised)-partt-sections-6(c)-and-(d)-and-part-H;-section-5(b)4), shall:

(1a) State what-the decision-was.

(2b) Identify aH-alternatives considered by the agency in reaching its decision, specifying
the alternative or alternatives which-were-considered te-be-environmentally preferable. An
agency may discuss preferences among alternatives based on relevant factors including
economic and technical considerations and agency statutory missions. An agency shall
identify and discuss all such factors, including any essential considerations of national policy,
that the agencywhich-were balanced by-the-ageney-in making its decision and state how those
considerations entered into its decision.

(3€) State whether the agency has adopted all practicable means to avoid or minimize
environmental harm from the alternative selected-have-been-adepted, and if not, why they
agency didwere not. The agency shall adopt and summarize, where applicable, aA monitoring

and enforcement program shal-be-adepted-and-summarized-where-apphicable-for any

enforceable mitigation requirements or commitments.

(b) Informed by the summary of the submitted alternatives, information, and analyses in
the final environmental impact statement (§ 1502.17(b) of this chapter), together with any
other material in the record that he or she determines to be relevant, the decision maker shall
certify in the record of decision that the agency has considered all of the alternatives,
information, analyses, and objections submitted by State, Tribal, and local governments and
public commenters for consideration by the lead and cooperating agencies in developing the
environmental impact statement. Agency environmental impact statements certified in
accordance with this section are entitled to a presumption that the agency has considered the
submitted alternatives, information, and analyses, including the summary thereof, in the final
environmental impact statement (§ 1502.17(b)).

§ 1505.3 Implementing the decision.

Agencies may provide for monitoring to assure that their decisions are carried out and
should do so in important cases. Mitigation (8 1505.2(a€)(3)) and other conditions established
in the environmental impact statement or during its review and committed as part of the
decision shall be implemented by the lead agency or other appropriate consenting agency.
The lead agency shall:

(@) Include appropriate conditions in grants, permits, or other approvals.

(b) Condition funding of actions on mitigation.
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(c) Upon request, inform cooperating or eemmenparticipating agencies on progress in
carrying out mitigation measures thatwhich they have proposed and which-were adopted by
the agency making the decision.

(d) Upon request, publishmake-avaHable-to-the-public the results of relevant monitoring.
PART 1506—OTHER REQUIREMENTS OF NEPA

Sec.

1506.1 Limitations on actions during NEPA process.
1506.2 Elimination of duplication with State, Tribal, and local procedures.
1506.3 Adoption.

1506.4 Combining documents.

1506.5 Agency responsibility for environmental documents.
1506.6 Public involvement.

1506.7 Further guidance.

1506.8 Proposals for legislation.

1506.9 Proposals for regulations.

1506.10 Filing requirements.

1506.116 Timing of agency action.

1506.124 Emergencies.

1506.132 Effective date.

Authority: 42 U.S.C. 4321-4347;NERPAthe-Envirenmental Quality tmprovement-Actof

1970, as amended (42 U.S.C. 4371-4375; et seq.), sec. 309 of the Clean At Act, as amended-
{42 U.S.C. 7609;}and E.O. 11514, 35 FR 4247, 3 CFR, 1966-1970, Comp., p. 902Mar-5-

1970, as amended by E.O. 11991, 42 FR 26967, 3 CFR, 1977 Comp., p. 123May-24,-1977);
and E.O. 13807, 82 FR 40463, 3 CFR, 2017, Comp., p. 369.

8 1506.1 Limitations on actions during NEPA process.

(a) Except as provided in paragraphs (b) and (c) of this section, Yuntil an agency issues a
finding of no significant impact, as provided in 8 1501.6 of this chapter, or record of decision,

as provided in § 1505.2 of this chapter{exceptasprevided-in-paragraph{c)-of this-seetion}, no
action concerning the proposal mayshat be taken thatwhich would:

(1) Have an adverse environmental impact; or
(2) Limit the choice of reasonable alternatives.

(b) If any agency is considering an application from a non-Federal entity; and is aware that
the applicant is about to take an action within the agency’s jurisdiction that would meet either
of the criteria in paragraph (a) of this section, then the agency shall promptly notify the
applicant that the agency will take appropriate action to tensure that the objectives and
procedures of NEPA are achieved._This section does not preclude development by applicants
of plans or designs or performance of other activitiesweork necessary to support an application
for Federal, State, Tribal, or local permits or assistance. An agency considering a proposed
action for Federal funding may authorize such activities, including, but not limited to,
acquisition of interests in land (e.qg., fee simple, rights-of-way, and conservation easements),
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guaranteesfrom-the-Administration.

(c) While work on a required programmatic environmental reviewimpact statement is in
progress and the action is not covered by an existing programmatic reviewstatement, agencies
shall not undertake in the interim any major Federal action covered by the program thatwhich
may significantly affect the quality of the human environment unless such action:

(1) Is justified independently of the program;
(2) Is itself accompanied by an adequate environmental reviewimpactstatement; and

(3) Will not prejudice the ultimate decision on the program. Interim action prejudices the
ultimate decision on the program when it tends to determine subsequent development or limit
alternatives.

8 1506.2 Elimination of duplication with State, Tribal, and local procedures.

(a) Federal Aagencies are authorized by-law-to cooperate with State, Tribal, and local
agencies that are responsible for preparing environmental documents, including those

preparedef-statewidejurisdiction pursuant to section 102(2)(D) of NEPAthe-Act-may-do-se.

(b) To the fullest extent practicable unless specifically prohibited by law, Aagencies shall

cooperate with State, Tribal, and local agencies te-the-fullest-extent possible-to reduce

duplication between NEPA and State, Tribal, and local requirements, including through use of
studies, analysis, and decisions developed by State, Tribal, or localuntess-the agencies-are-

specificaly-barred-from-doing-se-by-seme-othertaw. Except for cases covered by paragraph

(a) of this section, such cooperation shall to-the-fullest-extentpessible-include, to the fullest
extent practicable:

(1) Joint planning processes.

(2) Joint environmental research and studies.

(3) Joint public hearings (except where otherwise provided by statute).
(4) Joint environmental assessments.

(c) To the fullest extent practicable unless specifically prohibited by law, Aagencies shall

cooperate with State, Tribal, and local agencies te-the-fullest-extent-possible-to reduce
duplication between NEPA and comparable State, Tribal, and local requirements;-urless-the-
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bypamgmph{a}eﬂhmeeﬂen—sSuch cooperatlon shaII mclude to the fullest extent

pessipracticable -taelude joint environmental impact statements. In such cases, one or more
Federal agencies and one or more State, Tribal, or local agencies shall be joint lead agencies.
Where State or Tribal laws or local ordinances have environmental impact statement or
similar requirements in addition to but not in conflict with those in NEPA, fFederal agencies
mayshall cooperate in fulfilling these requirements, as well as those of Federal laws, so that
one document will comply with all applicable laws.

(d) To better integrate environmental impact statements into State, Tribal, or local
planning processes, environmental impact statements shall discuss any inconsistency of a
proposed action with any approved State, Tribal, or local plan orard laws (whether or not
federally sanctioned). Where an inconsistency exists, the statement should describe the extent
to which the agency would reconcile its proposed action with the plan or law._While the
statement should discuss any inconsistencies, NEPA does not require reconciliation.

§ 1506.3 Adoption.

(@) Generally. An agency may adopt a Federal draft or final environmental impact
statement, environmental assessment, or portion thereof, or categorical exclusion
determination provided that the statement, assessment, e+portion thereof, or determination
meets the standards for an adequate statement, assessment, or determination under these
regulations_in this subchapter.

(b) Environmental impact statements. (1) If the actions covered by the original
environmental impact statement and the proposed action are substantially the same, the
ageney-adopting another-agency-s-statement shall republishis-netregquired-to-recirculate it
exceptas a final statement consistent with 8 1506.10. If the actions are not substantially the
same,Otherwise the adopting agency shall treat the statement as a draft and republisheirettate

it-{execeptas-provided-inparagraph(e)-ef thissection), consistent with § 1506.10.

(2€) Notwithstanding paragraph (b)(1) of this section, aA cooperating agency may adopt in
its record of decision without republishingeireutating the environmental impact statement of a
lead agency when, after an independent review of the statement, the cooperating agency
concludes that its comments and suggestions have been satisfied.

(c) Environmental assessments. If the actions covered by the original environmental
assessment and the proposed action are substantially the same, the adopting agency may adopt
the environmental assessment in its finding of no significant impact and provide notice
consistent with § 1501.6 of this chapter.

(d) Cateqgorical exclusions. An agency may adopt another agency’s determination that a
categorical exclusion applies to a proposed action if the action covered by the original
categorical exclusion determination and the adopting agency’s proposed action are
substantially the same. The agency shall document the adoption.

(e) Identification of certain circumstances. The adopting agency shall specify if one of the
following circumstances is present:
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(1d) When-anThe agency is adoptings an assessment or statement thatwhich is not final
within the agency that prepared it.

(2);-erwhen tThe action #-assesseds in the assessment or statement is the subject of a
referral under part 1504 of this chapter.

(3);-erwhen tThe assessment or statement’s adequacy is the subject of a judicial action

thatwhich is not final-the-ageney-shall-so-speeify.
§ 1506.4 Combining documents.

Agencies should combine, to the fullest extent practicable, any environmental document-i+

comphanee-wih-NEPA-may-be-combined with any other agency document to reduce

duplication and paperwork.

8 1506.5 Agency responsibility for environmental documents.

(a) Responsibility. The agency is responsible for the accuracy, scope (8 1501.9(e) of this
chapter), and content of environmental documents prepared by the agency or by an applicant
or contractor under the supervision of the agency.

(b) Information. H-aAn agency may requires an applicant to submit environmental
information for possible use by the agency in preparing an environmental document.impact
statementthen An agency also may direct an applicant or authorize a contractor to prepare an
environmental document under the supervision of the agency.

(1) tThe agency should assist the applicant by outlining the types of information required_
or, for the preparation of environmental documents, shall provide guidance to the applicant or
contractor and participate in their preparation.

(2)- The agency shall independently evaluate the information submitted or the
environmental document and shall be responsible for its accuracy, scope, and contents.

(3)- H+tThe agency shall includechoeses-to-use-the-irfermation-submitted-by-the-apphcant
in the environmental documentimpactstatement-either-directhy-orby-referencethen the

names and qualifications of the persons preparing environmental documents, and
conductingrespensible-for the independent evaluation of any information submitted or
environmental documents prepared by an applicant or contractor, such asshat-be-included in
the list of preparers for environmental impact statements (§ 1502.187 of this chapter). It is the
intent of this paragraph_(b)(3) that acceptable work not be redone, but that it be verified by the
agency.

(4€) Contractors or applicants preparing environmental assessments or environmental

impact statements shall submit a disclosure statement to the lead agency that specifies any
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financial or other interest in the outcome of the action. Such statement need not include
privileged or confidential trade secrets or other confidential business

|nformat|onEnv+renmenta4—|mpaet—stafeemen&s —Exeep#asqerewde@w@@—lé@@%md—lé@@—&

(5) Nothing in this section is intended to prohibit any agency from requesting any person,
including the applicant, to submit information to it or to prohibit any person from submitting
information to any agency for use in preparing environmental documents.

§ 1506.6 Public involvement.
Agencies shall:

(a) Make diligent efforts to involve the public in preparing and implementing their NEPA
procedures (8 1507.3 of this chapter).

(b) Provide public notice of NEPA-related hearings, public meetings, and other
opportunities for public involvement, and the availability of environmental documents so as to
inform those persons and agencies who may be interested or affected by their proposed
actions._When selecting appropriate methods for providing public notice, agencies shall
consider the ability of affected persons and agencies to access electronic media.

(1) In all cases, the agency shall mai-notifyee-to those who have requested noticeit on an
individual action.

(2) In the case of an action with effects of national concern, notice shall include

publlcatlon in the Federal ReqlsterFEDERAI:REGJSIFEFeand—neHeeJeHnalHenaHenaL

J:OQ—MemteF An agency engaged—m—w#emakm&may p#ewdenotlfyee—by—mmHe—nanenal
organizations thatwhe have requested reqularthat notice-regularly-beprovided. —Agencies-shalt

(3) In the case of an action with effects primarily of local concern, the notice may include:

(i) Notice to State, Trlbal and local agencies that may be interested or affected by the
proposed actionareaw :

(i) Notice to interested or affected State,tndian tTribales, and local governments-when-
CLES AR s inann s
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(iii) Following the affected sState or Tribe’s public notice procedures for comparable
actions.

(iv) Publication in local newspapers (in papers of general circulation rather than legal
papers).

(v) Notice through other local media.

(vi) Notice to potentially interested community organizations including small business
associations.

(vii) Publication in newsletters that may be expected to reach potentially interested
persons.

(viii) Direct mailing to owners and occupants of nearby or affected property.
(ix) Posting of notice on and off site in the area where the action is to be located.

(x) Notice through electronic media (e.q., a project or agency website, email, or social

media).

(c) Hold or sponsor public hearings,-ef public meetings, or other opportunities for public
involvement whenever appropriate or in accordance with statutory requirements applicable to
the agency. Agencies may conduct public hearings and public meetings by means of
electronic communication except where another format is required by law. When selecting
appropriate methods for public involvement, agencies shall consider the ability of affected
entities to access electronic media.Criteria-shat-nelude-whether-there-is:

(d) Solicit appropriate information from the public.

(e) Explain in its procedures where interested persons can get information or status reports
on environmental impact statements and other elements of the NEPA process.

(f) Make environmental impact statements, the comments received, and any underlying
documents available to the public pursuant to the provisions of the Freedom of Information
Act as amended (5 U S.C. 552) ) anda
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8 1506.7 Further guidance.

(a) The Council may provide further guidance concerning NEPA and its procedures
consistent with Executive Order 13807, Establishing Discipline and Accountability in the
Environmental Review and Permitting Process for Infrastructure Projects (August 5, 2017),
Executive Order 13891, Promoting the Rule of Law Through Improved Agency Guidance
Documents (October 9, 2019), and any other applicable Executive orders.inetuding:-

(b) To the extent that Council guidance issued prior to September 14, 2020 is in conflict
with this subchapter, the provisions of this subchapter apply.

§ 1506.8 Proposals for legislation.

(@) When developing legislation, agencies shall integrate Fthe NEPA process for proposals
for legislation {8-1508-17)-significantly affecting the quality of the human environment shal-
be-integrated-with the legislative process of the Congress. Technical Bdrafting assistance
does not by itself constitute a legislative proposalsigrificant-coeperation. Only the agency
thatwhich has primary responsibility for the subject matter involved will prepare a legislative
environmental impact statement.

(b) A legislative environmental impact statement is the detailed statement required by law
to be included in an agency’s recommendation or report on a legislative proposal to Congress.
A legislative environmental impact statement shall be considered part of the formal transmittal
of a legislative proposal to Congress; however, it may be transmitted to Congress up to
30 days later in order to allow time for completion of an accurate statement thatwhich can
serve as the basis for public and Congressional debate. The statement must be available in
time for Congressional hearings and deliberations.

(cb) Preparation of a legislative environmental impact statement shall conform to the
requirements of these regulations in this subchapter, except as follows:

(1) There need not be a scoping process.

(2) Agencies shall prepare Fthe legislative statement shall-be-prepared-in the same manner
as a draft environmental impact statement and need not prepare a final statement unless any of
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the followmq condltlons exist. —bui—shal#b&eensqdemd—me—deta#ed—smemmt—mq&wed-by—

envwenmen%mpaeﬁtatemen%@n%ewsmf&pmpesai In such cases, the aqencv shall be-
prepared and publish the statements consistent witheireulated-as-provided-by 88 1503.1 of this

chapter and 1506.116:-

(i) A Congressional committee with jurisdiction over the proposal has a rule requiring both
draft and final environmental impact statements.

(ii) The proposal results from a study process required by statute (such as those required

by the Wild and Scenic Rivers Act (16 U.S.C. 1271 et seq.)-ane-the-Wilderness-Act{16-
e

(iii) Legislative approval is sought for Federal or federally assisted construction or other
projects thatwhich the agency recommends be located at specific geographic locations. For
proposals requiring an environmental impact statement for the acquisition of space by the
General Services Administration, a draft statement shall accompany the Prospectus or the
11(b) Report of Building Project Surveys to the Congress, and a final statement shall be
completed before site acquisition.

(iv) The agency decides to prepare draft and final statements.

(de) Comments on the legislative statement shall be given to the lead agency, which shall
forward them along with its own responses to the Congressional committees with jurisdiction.

8 1506.9 Proposals for requlations.

Where the proposed action is the promulgation of a rule or regulation, procedures and
documentation pursuant to other statutory or Executive order requirements may satisfy one or
more requirements of this subchapter. When a procedure or document satisfies one or more
requirements of this subchapter, the agency may substitute it for the corresponding
requirements in this subchapter and need not carry out duplicative procedures or
documentation. Agencies shall identify which corresponding requirements in this subchapter
are satisfied and consult with the Council to confirm such determinations.

§ 1506.10 Filing requirements.

(a) Agencies shall file Eenvironmental impact statements together with comments and

responses shat-be-filed-with the Environmental Protection Agency (EPA), attention-Office of
Federal Act|V|t|es con5|stent with EPA S proceduresElS—FngéeeHen—Anel—Rres—Bu#dmg—
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{e)}-Aqgencies shall file Sstatements shal-be-fHed-with the EPA no earlier than they are also
transmltted to eemmengartlcmatmg agenues and made avallable to the publlc EPA-shall-

avallfale#n%te%heﬁreadeH{—EPA may issue gmdellnes to agenC|es to |mplement its
responsibilities under this section and 8 1506.116.

§ 1506.116 Timing of agency action.

(@) The Environmental Protection Agency shall publish a notice in the Federal
ReqgisterFEDERAL-REGISTER each week of the environmental impact statements filed since

its prior noticeduring-the-precedingweek. The minimum time periods set forth in this section
areshal-be calculated from the date of publication of this notice.

(b) Unless otherwise provided by law, including statutory provisions for combining a final
environmental impact statement and record of decision, Federal agencies may not make or
issue a record ofNe decision under § 1505.2 of this chapter foren the proposed action shat-be-

made-orrecorded-under§-1505.2-by-aFederal-ageney-until the later of the following dates:

(1) Ninety(90) days after publication of the notice described abeve-in paragraph (a) of this
section for a draft environmental impact statement.

(2) Fhirty(303) days after publication of the notice described abeve-in paragraph (a) of this
section for a final environmental impact statement.

(c) An agency may make an exception to the rule on timing set forth in paragraph (b) of
thls section for a proposed actlon in the foIIowmq cwcumstances Anexeep&en%e%hepulresepr

(1) Some agencies have a formally established appeal process after publication of the final
environmental impact statement thatwhich allows other agencies or the public to take appeals

on a decision and make their views known,-after-publication-of the-final-envirenmental-impaet
statement. In such cases; where a real opportunity exists to alter the decision, the agency may

make and record the decision may-be-made-and-recorded-at the same time it publishes the
environmental impact statement-is-published. This means that the period for appeal of the
decision and the 30—day period set forthpreseribed in paragraph (b)(2) of this section may run
concurrently. In such cases, the environmental impact statement shall explain the timing and
the public’s right of appeal and provide notification consistent with § 1506.10; or-

(2) An agency engaged in rulemaking under the Administrative Procedure Act or other
statute for the purpose of protecting the public health or safety; may waive the time period in
paragraph (b)(2) of this section,-and publish a decision on the final rule simultaneously with
publication of the notice of the availability of the final environmental impact statement, and
provide notification consistent with 8 1506.10, as described in paragraph (a) of this section.

(de) If an agency files the final environmental impact statement is-fHed-within rinety-
£90) days of the filing of theaftera draft environmental impact statement is-filed-with the
Environmental Protection Agency, the decision-makingmirimum-thirhy-(30)-day period and
the minkmum-ninety(90—-day period may run concurrently. However, subject to
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paragraph (ed) of this section, agencies shall allow at leastret-less-than 45 days for comments
on draft statements.

(ed) The lead agency may extend the minimumpreseribed periods_in paragraph (b) of this
section and provide notification consistent with 8§ 1506.10. Upon a showing by the lead
agency of compelllnq reasons of national pollcv Fthe Enwronmental Protectlon Agency may

mmmumppesenbeel perlods and may upon a showmg by any other Federal agency of
compelling reasons of national policy, also may extend the minimumgpreseribed periods, but
only after consultation with the lead agency. The lead agency may modify the minimum
periods when necessary to comply with other specific statutory requirements. (Alse-see-

8§ 1507.3(fd)(2) of this chapter:) Failure to file timely comments shall not be a sufficient
reason for extending a period. If the lead agency does not concur with the extension of time,
EPA may not extend it for more than 30 days. When the Environmental Protection Agency
reduces or extends any period of time it shall notify the Council.

§ 1506.121 Emergencies.

Where emergency circumstances make it necessary to take an action with significant
environmental impact without observing the provisions of these regulations_in this subchapter,
the Federal agency taking the action should consult with the Council about alternative
arrangements_for compliance with section 102(2)(C) of NEPA. Agencies and the Council will
limit such arrangements to actions necessary to control the immediate impacts of the
emergency. Other actions remain subject to NEPA review.

8 1506.132 Effective date.

The effective-date-of-these-regulations in this subchapter apply to any NEPA process
begun after September 14, 2020. An agency may apply the regulations in this subchapter to
ongoing activities and envwonmental documents begun before September 14 202015—Je+|y—39—
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PART 1507—AGENCY COMPLIANCE

Sec.

1507.1 Compliance.

1507.2 Agency capability to comply.
1507.3 Agency NEPA procedures.

1507.4 Agency NEPA program information.

Authority: 42 U.S.C. 4321-4347;NEPAthe Envirenmental Quality- Hmprovement-Actof

1970 as-amended {42 U.S.C. 4371-4375; et-seq-);-see—309-of the Clean-Air-Actas-amended-
{42 U.S.C. 7609;)and E.O. 11514, 35 FR 4247, 3 CFR, 1966-1970, Comp., p. 902Mar-5;-

1970, as amended by E.O. 11991, 42 FR 26967, 3 CFR, 1977 Comp., p. 123May-24,-1977);
and E.O. 13807, 82 FR 40463, 3 CFR, 2017, Comp., p. 369.

8 1507.1 Compliance.

All agenues of the Federal Government shall comply W|th these regulatlons in this
ubchagte allow-eacha , . i

8 1507.2 Agency capability to comply.

Each agency shall be capable (in terms of personnel and other resources) of complying
with the requirements of NEPA and the regulations in this subchapterenumerated-below.
Such compliance may include use of theether’s resources of other agencies, applicants, and
other participants in the NEPA process, but the using-agency using the resources shall itself
have sufficient capability to evaluate what others do for it and account for the contributions of
others. Agencies shall:

(@) Fulfill the requirements of section 102(2)(A) of NEPAthe-Act to utilize a systematic,
interdisciplinary approach thatwhieh will iensure the integrated use of the natural and social
sciences and the environmental design arts in planning and in decision_making thatwhieh may
have an impact on the human environment. Agencies shall designate a senior agency
officialpersen to be responsible for overall review of agency NEPA compliance, including
resolving implementation issues.

(b) Identify methods and procedures required by section 102(2)(B) of NEPA to iensure
that presently unquantified environmental amenities and values may be given appropriate
consideration.

(c) Prepare adequate environmental impact statements pursuant to section 102(2)(C) of
NEPA and cooperateeemment on the development of statements in the areas where the agency
has jurisdiction by law or special expertise or is authorized to develop and enforce
environmental standards.

(d) Study, develop, and describe alternatives to recommended courses of action in any
proposal thatwhieh involves unresolved conflicts concerning alternative uses of available
resources, consistent with—Fhis-requirement-of section 102(2)(E) of NEPAextends-te-aH-sueh-
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(e) Comply with the requirements of section 102(2)(H) of NEPA that the agency initiate
and utilize ecological information in the planning and development of resource-oriented
projects.

(F) Fulfill the requirements of sections 102(2)(F), 102(2)(G), and 102(2)(l), of NEPA  the-
Aet-and-ef Executive Order 11514, Protection and Enhancement of Environmental Quality,
Ssection- 2, as amended by Executive Order 11991, Relating to Protection and Enhancement
of Environmental Quality, and Executive Order 13807, Establishing Discipline and
Accountability in the Environmental Review and Permitting for Infrastructure Projects.

8 1507.3 Agency NEPA procedures.

(a) Where existing agency NEPA procedures are inconsistent with the regulations in this
subchapter, the requlations in this subchapter shall apply, consistent with § 1506.13 of this
chapter, unless there is a clear and fundamental conflict with the requirements of another
statute. The Council has determined that the categorical exclusions contained in agency
NEPA procedures as of September 14, 2020 are consistent with this subchapter.

(b) Not morelater than 12eight months after September 14, 2020publication-of-these-
regulations-as-finaly-adopted-in-the FEDERALREGISTER, or 9five months after the
establishment of an agency, whichever shall-comes later, each agency shall develop or revise,
as necessary, proposedadept procedures to stpimplement these regulations_in this subchapter,
including to eliminate any inconsistencies with the regulations in this subchapter. When the
agency is a department, it may be efficient for major subunits are-encouraged-(with the
consent of the department) to adopt their own procedures. Except for agency efficiency (see
paragraph (c) of this section) or as otherwise required by law, agency NEPA procedures shall
not impose additional procedures or requirements beyond those set forth in the requlatlons in

this subchapter. 3
memsehfeste#nplememmgﬁreeedwes.—

(1) Each agency shall consult with the Council while developing or revising its proposed
procedures and before publishing them in the Federal RegisterFEBERAL-REGISTER for
comment. Agencies with similar programs should consult with each other and the Council to

coordinate their procedures, especially for programs requesting similar information from
applicants.

(2)- AgenciesThe-procedures shall providebe-adopted-enlyafter an opportunity for public
review and afterreview by the Council for conformity with the Act and these regulations in.
this subchapter before adopting their final procedures. The Council shall complete its review
within 30 days_of the receipt of the proposed final procedures. Once in effect, the agency-they
shall publish its NEPA proceduresbei#ed—w&hthe@euﬂeu and ensure that thev aremaele
readily avallable to the publlc A A 3 :
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¢) Agencies shall adopt, as necessary, agency NEPA procedures to improve
agency efficiency and ensure that agencies make decisions are-made-in accordance with the

policies-and purpeses-ofthe-Act’s procedural requirements. Such procedures shall include-but

(1b) Designating the major decision points for the agency’s principal programs likely to

have a significant effect on the human environment and assuring that the NEPA process
begins at the earliest reasonable time, consistent with § 1501.2 of this chapter, and aligns with

the correspondings decision pointswith-them.

(2€) Requiring that relevant environmental documents, comments, and responses be part
of the record in formal rulemaking or adjudicatory proceedings.

(3d) Requiring that relevant environmental documents, comments, and responses
accompany the proposal through existing agency review processes so that decision
makersagency-officials use the statement in making decisions.

(4e) Requiring that the alternatives considered by the decision maker are encompassed by

the range of alternatives discussed in the relevant environmental documents and that the
decision maker consider the alternatives described in the environmental documentsimpact
statement. If another decision document accompanies the relevant environmental documents
to the decision maker, agencies are encouraged to make available to the public before the

decision is made any part of that document that relates to the comparison of alternatives.

(5) Requiring the combination of environmental documents with other agency documents.
Agencies may designate and rely on one or more procedures or documents under other
statutes or Executive orders as satisfying some or all of the requirements in this subchapter,
and substitute such procedures and documentation to reduce duplication. When an agency
substitutes one or more procedures or documents for the requirements in this subchapter, the
agency shall identify the respective requirements that are satisfied.

(d) Agency procedures should identify those activities or decisions that are not subject to
NEPA, including:

(1) Activities or decisions expressly exempt from NEPA under another statute;

(2) Activities or decisions where compliance with NEPA would clearly and fundamentally
conflict with the requirements of another statute;

(3) Activities or decisions where compliance with NEPA would be inconsistent with
Congressional intent expressed in another statute;

(4) Activities or decisions that are non-major Federal actions;
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(5) Activities or decisions that are non-discretionary actions, in whole or in part, for which

the agency lacks authority to consider environmental effects as part of its decision-making
process; and

(6) Actions where the agency has determined that another statute’s requirements serve the
function of agency compliance with the Act.

(eb) Agency procedures shall comply with these regulations in this subchapter except
where compliance would be inconsistent with statutory requirements and shall include:

(1) Those procedures required by 88 1501.2(be)(4) (assistance to applicants);-
1502.9(e)}(3);-1505-1; and 1506.6(e)_of this chapter (status information);-and-1568-4.

(2) Specific criteria for and identification of those typical classes of action:
(i) Which normally do require environmental impact statements.

(if) Which normally do not require either an environmental impact statement or an
environmental assessment and do not have a significant effect on the human environment
(categorical exclusions (§ 15018.4 of this chapter))._Any procedures under this section shall
provide for extraordinary circumstances in which a normally excluded action may have a
significant environmental effect. Agency NEPA procedures shall identify when
documentation of a categorical exclusion determination is required.

(iii) Which normally require environmental assessments but not necessarily environmental
impact statements.

(3) Shall-adeptpProcedures for introducing a supplement to an environmental assessment
or environmental impact statement into its formal administrative record, if such a record
exists.

(fe) Agency procedures may:

(1) #Include specific criteria for providing limited exceptions to the provisions of these
regulations in this subchapter for classified proposals. Thesey are proposed actions thatwhich
are specifically authorized under criteria established by an Executive Sorder or statute to be
kept secret in the interest of national defense or foreign policy and are in fact properly
classified pursuant to such Executive Sorder or statute. Agencies may safeguard and restrict
from public dissemination Eenvironmental assessments and environmental impact statements
thatwhich address classified proposals may—be—sa#eguarded—and—msmeted#enﬂl—pabl%
dissemination-in accordance with agencies’ own regulations applicable to classified
information. Agencies should organize Fthese documents may-be-organized-so that classified
portions areean-be included as annexes, so that the agencies can makein-erder-that the
unclassified portions ean-be-made-available to the public.

(2d) Ageney-proceduresmay-pProvide for periods of time other than those presented in
8 1506.116 of this chapter when necessary to comply with other specific statutory

requirements, including requirements of lead or cooperating agencies.
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(3e) Agency-procedures-may-pProvide that, where there is a lengthy period between the
agency’s decision to prepare an environmental impact statement and the time of actual

preparation, the agency may publish the notice of intent required by § 1501.97(d) of this
chapter-may-be-published at a reasonable time in advance of preparation of the draft
statement._Agency procedures shall provide for publication of supplemental notices to inform
the public of a pause in its preparation of an environmental impact statement and for any
agency decision to withdraw its notice of intent to prepare an environmental impact statement.

(43) Adopt procedures uhder-8-1507-3-to combine its environmental assessment process
with its scoping process.

(5) Establish a process that allows the agency to use a categorical exclusion listed in
another agency’s NEPA procedures after consulting with that agency to ensure the use of the
categorical exclusion is appropriate. The process should ensure documentation of the
consultation and identify to the public those categorical exclusions the agency may use for its
proposed actions. Then, the agency may apply the categorical exclusion to its proposed
actions.

8 1507.4 Agency NEPA program information.

(a) To allow agencies and the public to efficiently and effectively access information about
NEPA reviews, agencies shall provide for agency websites or other means to make available
environmental documents, relevant notices, and other relevant information for use by
agencies, applicants, and interested persons. Such means of publication may include:

(1) Agency planning and environmental documents that guide agency management and
provide for public involvement in agency planning processes;

(2) A directory of pending and final environmental documents;

(3) Agency policy documents, orders, terminology, and explanatory materials regarding
agency decision-making processes;

(4) Agency planning program information, plans, and planning tools; and

(5) A database searchable by geographic information, document status, document type,
and project type.

(b) Agencies shall provide for efficient and effective interagency coordination of their
environmental program websites, including use of shared databases or application
programming interface, in their implementation of NEPA and related authorities.

PART 1508—DEFINITIONSTERMINOLOGY-ANDINDEX

Sec.

1508.1 DefinitionsTerminelogy.
1508.2 [Reserved]Aet-
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Authority: 42 U.S.C. 4321-4347;NEPAthe-Environmental Quality-tmprovement-Actof-

1970, asamended (42 U.S.C. 4371-4375; et-seq-)-sec—309-6f the Clean-Alr-Actas-amended-
{42 U.S.C. 7609;}-and E.O. 11514, 35 FR 4247, 3 CER, 1966-1970, Comp., p. 902Ma+-5-

1970, as amended by E.O. 11991, 42 FR 26967, 3 CFR, 1977 Comp., p. 123May-24-1977);
and E.O. 13807, 82 FR 40463, 3 CFR, 2017, Comp., p. 369.

§ 1508.1 DefinitionsFerminology.

The following definitions apply to the requlations in this subchapter. Federal

agenciesterminology-ef-thispart shall use these termsbe uniformly throughout the Federal
Government.

§1508.2 Act.

(a) Act or NEPA means the National Environmental Policy Act, as amended (42 U.S.C.
4321, et seq.)-whichis-alsoreferred-to-as “NERA.Z

(b) Affecting means will or may have an effect on.
(c) Authorization means any license, permit, approval, finding, determination, or other

administrative decision issued by an agency that is required or authorized under Federal law in
order to implement a proposed action.
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(d) Categorical exclusion means a category of actions thatwhich the agency has
determlned in its agency NEPA procedures (8 1507.3 of this chapter), normallv do not

(e) Cooperating agency means any Federal agency (and a State, Tribal, or local agency
with agreement of the lead agency) other than a lead agency thatwhich has jurisdiction by law
or special expertise with respect to any environmental impact involved in a proposal (or a
reasonable alternative) for legislation or other major Federal action that may significantly

affectmg the quallty of the human enwronment —-Fhe—SGleGH-G-H—&F}d—FSSPOH-SI-bFH-HES—Of—a—

(q) Effects or impacts means changes to the human environment from the proposed action
or alternatives that are reasonably foreseeable and have a reasonably close causal relationship
to the proposed action or alternatives, including those effects that occur at the same time and
place as the proposed action or alternatives and may include effects that are later in time or
farther removed in distance from the proposed action or alternatives.include:
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Effects-and-impacts-as-used-in-these-regulations-are-synenymeus—Effects includes

ecological (such as the effects on natural resources and on the components, structures, and
functioning of affected ecosystems), aesthetic, historic, cultural, economic_(such as the effects
on employment), social, or health_effects—whether-direct-indirectorecumulative. Effects may
also include those resulting from actions thatwhich may have both beneficial and detrimental
effects, even if on balance the agency believes that the effect will be beneficial.

(2) A “but for” causal relationship is insufficient to make an agency responsible for a
particular effect under NEPA. Effects should generally not be considered if they are remote in
time, geographically remote, or the product of a lengthy causal chain. Effects do not include
those effects that the agency has no ability to prevent due to its limited statutory authority or
would occur regardless of the proposed action.

(3) An agency’s analysis of effects shall be consistent with this paragraph (g). Cumulative
impact, defined in 40 CFR 1508.7 (1978), is repealed.

(h) Environmental assessment:

@ Mmeans a concise public document prepared byferwhich a Federal agency is-

{2) Aaid an agency’s compliance with the Act and support its determination of whether to
prepare anwhen-re environmental impact statement or a finding of no significant impact, as
provided in § 1501.6 of this chapteris-hreeessary.

(i) Environmental document meansineludes-the-documents-specified-in8-1508.9 {an
environmental assessment}, §-1508-21{environmental impact statement}, §-1508-13-(finding

of no significant impact}, orard-8-1508:22 {notice of intent).

(1) Environmental impact statement means a detailed written statement as required by
section 102(2)(C) of NEPAthe-Act.
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§1508.12 Federal-agency:

(k) Federal agency means all agencies of the Federal Government. It does not mean the
Congress, the Judiciary, or the President, including the performance of staff functions for the
President in his Executive Office. For the purposes of the regulations in this subchapter,

Federal agency#t also includes-ferpurpeses-eftheseregulations sStates, and-units of general
local government, and 4adian-tTribales governments assuming NEPA responsibilities from a
Federal agency pursuant to statuteundersection-104(h)-of the Housing-and-Community-
e

12 Finding of no sianificant |

(1) Finding of no significant impact> means a document by a Federal agency briefly
presenting the reasons why an action, not otherwise categorically excluded (§ 15018.4 of this

chapter), will not have a significant effect on the human environment and for which an
enwronmental |mpact statement therefore WI|| not be prepared A%he#meed%th%

(m) Human environment meansshaH-be-interpreted comprehensively te-include-the natural
and physical environment and the relationship of present and future generations of

Americanspeeple with that enwronment (See also the defmltlon of ‘effects” |n paragraph (g)

of this sectlon€§—159&8))

(n) Jurisdiction by law means agency authority to approve, veto, or finance all or part of
the proposal.

§1508.16-Lead-agency:

(0) Lead agency means the agency or agencies, in the case of joint lead agencies,

preparing or having taken primary responsibility for preparing the environmental impact
statement.

(p) Legislation meansinetudes a bill or legislative proposal to Congress developed by e+

with-the-sighificant-cooperation-and-support-of-a Federal agency, but does not include requests
for approprlatlons or Iemslatlo recommended by the PresMent—'FheeteeLfepsrgnmeant
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(0) Major Federal action or action means aninehudes activity or decisions -with-effeets-
thaemay—bamajepandwmeharapetentrauysubject to Federal control and responsrbrlrty

sub|ect to the following:-

significantly (5150827,

(1) Major Federal action does not include the following activities or decisions:

(i) Extraterritorial activities or decisions, which means agency activities or decisions with
effects located entirely outside of the jurisdiction of the United States;

(ii) Activities or decisions that are non-discretionary and made in accordance with the
agency'’s statutory authority;

(_r)— Actrvrtres or decisions that do not result in final agency actronmeluele—the

GGHFt—S—GI’—&dMFH—I—St—F&I—I—V@—t—H—bH—H&I—S under the Admrnrstratrve Procedure Act or other statute that
also includes a finality requirement;apphicable-law-as-ageney-action:

(iv)-Actions-donotinclude bringing jJudicial or administrative civil or criminal
enforcement actions;:

(V)Aetions-donetinclude fFunding assistance solely in the form of general revenue
sharing funds—distributed-underthe-State-and-Local Fiscal Assistance-Actof 1972 31 U S C
1221 etseq.; with no Federal agency control over the subsequent use of such funds;

(vi) Non-Federal projects with minimal Federal funding or minimal Federal involvement
where the agency does not exercise sufficient control and responsibility over the outcome of

the project; and

(vii) Loans, loan guarantees, or other forms of financial assistance where the Federal
agency does not exercise sufficient control and responsibility over the effects of such
assistance (for example, action does not include farm ownership and operating loan guarantees
by the Farm Service Agency pursuant to 7 U.S.C. 1925 and 1941 through 1949 and business
loan guarantees by the Small Business Administration pursuant to 15 U.S.C. 636(a), 636(m),
and 695 through 6979).

(2a) Major Federal Aactions may include new and continuing activities, including projects
and programs entirely or partly financed, assisted, conducted, regulated, or approved by
fFederal agencies; new or revised agency rules, regulations, plans polrcres or procedures and
Iegrslatrve proposals (88 1506.8,-1508-17 of this chapte r).—Ae B C
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(3b) Major Federal actions tend to fall within one of the following categories:

(i%) Adoption of official policy, such as rules, regulations, and interpretations adopted
underpursuantte the Administrative Procedure Act, 5 U.S.C. 551 et seq. or other statutes;
implementation of treaties and international conventions or agreements, including those
implemented pursuant to statute or requlation; formal documents establishing an agency’s
policies which will result in or substantially alter agency programs.

(ii2) Adoption of formal plans, such as official documents prepared or approved by
fFederal agencies, which gutde-er-prescribe alternative uses of Federal resources, upon which
future agency actions will be based.

(iii3) Adoption of programs, such as a group of concerted actions to implement a specific
policy or plan; systematic and connected agency decisions allocating agency resources to
implement a specific statutory program or executive directive.

(iv4) Approval of specific projects, such as construction or management activities located
in a defined geographic area. Projects include actions approved by permit or other regulatory
decision as well as fFederal and federally assisted activities.

§1508.19 Matter.
(r) Matter includes for purposes of Ppart 1504 of this chapter:

(12) With respect to the Environmental Protection Agency, any proposed legislation,
project, action or regulation as those terms are used in section 309(a) of the Clean Air Act
(42 U.S.C. 76009).

(2b) With respect to all other agencies, any proposed major fFederal action to which
section 102(2)(C) of NEPA applies.

(s) Mitigation means measures that avoid, minimize, or compensate for effects caused by a
proposed action or alternatives as described in an environmental document or record of
decision and that have a nexus to those effects. While NEPA requires consideration of
mitigation, it does not mandate the form or adoption of any mitigation. Mitigation includes:

(12) Avoiding the impact altogether by not taking a certain action or parts of an action.

(2b) Minimizing impacts by limiting the degree or magnitude of the action and its
implementation.

(3€) Rectifying the impact by repairing, rehabilitating, or restoring the affected
environment.
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(4€) Reducing or eliminating the impact over time by preservation and maintenance
operations during the life of the action.

(5e) Compensating for the impact by replacing or providing substitute resources or
environments.

§1508.21 NEPA process:

(t) NEPA process means all measures necessary for compliance with the requirements of
section 2 and title | of NEPA.

(u) Notice of intent means a public notice that an agency will prepare and consider an

environmental impact statement-wit-be-prepared-and-considered. —Fhre-roticeshal-briefhs

(v) Page means 500 words and does not include explanatory maps, diagrams, graphs,

tables, and other means of graphically displaying quantitative or geospatial information.

(w) Participating agency means a Federal, State, Tribal, or local agency participating in an

environmental review or authorization of an action.
§150823 Proposal

(x) Proposal means a proposed actionexists at athat stage in-the-developmentof-an-action-
when an agency subject-to-the-Acthas a goal,-and is actively preparing to make a decision on

one or more alternative means of accompllshlng that goal and the-effects-can be-meaningfully
evaluated its effects. . al-im

well as by agency declaration that one exists.

(y) Publish and publication mean methods found by the agency to efficiently and
effectively make environmental documents and information available for review by interested
persons, including electronic publication, and adopted by agency NEPA procedures pursuant
to 8 1507.3 of this chapter.

(z) Reasonable alternatives means a reasonable range of alternatives that are technically
and economically feasible, meet the purpose and need for the proposed action, and, where
applicable, meet the goals of the applicant.
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(aa) Reasonably foreseeable means sufficiently likely to occur such that a person of
ordinary prudence would take it into account in reaching a decision.

(bb) Referring agency means the fFederal agency thatwhich has referred any matter to the
Council after a determination that the matter is unsatisfactory from the standpoint of public
health or welfare or environmental quality.

§-1508.25-Scope-

(cc) Scope consists of the range of actions, alternatives, and impacts to be considered in an
enwronmental impact statement. The scope of an |nd|V|duaI statement may depend on |ts
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(dd) Senior agency official means an official of assistant secretary rank or higher (or
equivalent) that is designated for overall agency NEPA compliance, including resolving
implementation issues.

(ee) Special expertise means statutory responsibility, agency mission, or related program
experience.
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(ff) Tiering refers to the coverage of general matters in broader environmental impact
statements or environmental assessments (such as national program or policy statements) with
subsequent narrower statements or environmental analyses (such as regional or basin-wide
program statements or ultimately site-specific statements) incorporating by reference the
general discussions and concentratlng soIer on the issues specific to the statement
subsequently prepared. A

8 1508.2 [Reserved]
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